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THE COMMERCE COURT 

BY ASSISTANT TO THE ATTOBNEY-GENEBAL JAMES A. FOWLEB 



Undeb the interstate commerce law as it existed prior to 
the passage of the Act of June 18, 1910, in addition to crim- 
inal and penal actions, proceedings to compel the attendance 
of witnesses before the Commission, and actions to recover 
from carriers damages awarded by the Commission, cases 
of the following classes might be brought: 

First. Actions for specific enforcement of an order of 
the Commission, other than for the payment of money. 

Second. Actions to enjoin, set aside, annul, or suspend, 
in whole or in part, an order of the Commission. 

Third. Actions to enforce an observance of the published 
rates for carrying passengers or freight, and to compel a 
discontinuance of forbidden discriminations. 

Fourth. Mandamus proceedings to compel the transporta- 
tion of traffic and the furnishing of cars and other facilities 
to a complaining relator, and on application of the Attorney- 
General at the instance of the Commission, to compel an 
observance of any provision of the Act 

Prior to the Act of June 29, 1906, known as the Hepburn 
Act, if the Commission found that a carrier was guilty of 
unjust discrimination and ordered its discontinuance and 
the carrier was unwilling to abide by the order, it was neces- 
sary for the Commission, or some party in whose interest 
the order was made, to bring an action for its specific en- 
forcement. Furthermore, the findings and order of the 
Commission were only prima facie evidence of the facts 
therein stated, and therefore in such proceedings all ques- 
tions of fact were again contested before the Court. Hence, 
while a number of cases had been brought to enforce orders 
of the Commission, but very few, probably none, had been 
instituted to annul such an order. By the Hepburn Act, 
not only was an order of the Commission made conclusive 



THE COMMERCE COUBT 465 

as to all questions of fact, but it was provided that any 
carrier, or its representatives, who should knowingly fail 
or neglect to obey any order fixing a maximum rate or 
against unjust discrimination should forfeit to the United 
States the sum of five hundred dollars for each offense, and 
that each distinct violation should be a separate offense, and 
that in case of a continuing violation, each day should be 
deemed a separate offense. In consequence of this pro- 
vision it was no longer necessary for the Commission to 
bring actions to enforce orders of this character, but when 
the carrier believed that for any reason the order was to 
any material extent invalid, it brought a suit to set aside or 
annul such order in whole or in part, and usually sought a 
temporary injunction suspending the order until the termi- 
nation of the litigation. 

In the report of the Commission dated December 24, 1908, 
it was said that prior to July, 1908, only one suit had been 
filed to set aside an order of the Commission, but that since 
that date sixteen suits had been brought for that purpose, 
and that few orders of much consequence would be per- 
mitted to go without contest, and that in twelve of the cases 
brought preliminary injunctions had been prayed for which 
had been granted in six and refused in six. In the report 
of the Commission presented a year later it appeared that 
out of the seventeen cases referred to in the former report 
but one had been decided by the Supreme Court. 

During the recess of Congress in 1909, by direction of the 
President, the Attorney-General prepared a bill embodying 
his views as to proposed amendments to the interstate com- 
merce laws; and on January 7, 1910, the President trans- 
mitted to Congress a special message, in which he recom- 
mended among other things the creation of a special Court 
to be composed of five Circuit Judges, which Court should 
have jurisdiction over the classes of cases above enumer- 
ated, and offered to furnish to the appropriate committee 
on request a draft of the bill prepared by the Attorney- 
General. This draft formed the basis of the measure which, 
after lengthy and heated debate, became a law on June 18, 
1910. 

The jurisdiction of the Court thus created extends to the 
classes of cases as recommended by the President. To com- 
pose the membership of the Court the President was directed 
to appoint, by and with the advice of the Senate, five addi- 
vol. cxcvn. — no. 689 30 
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tional Circuit Judges, no two of whom should be from the 
same judicial circuit, and who should be designated to serve 
for one, two, three, four, and five years, respectively. There- 
after, on the expiration of the term of any member, the 
Chief Justice of the United States designates for another 
period of five years his successor from among the Circuit 
Judges of the United States, and all vacancies are filled 
for the unexpired term by the Chief Justice from the 
Circuit Judges, and after the year 1914 no Judge can be 
redesignated until the expiration of at least one year from 
his previous term of service. The Court is presided over by 
the Judge first designated for five years, and thereafter by 
the senior member. If at any time the business of the court 
does not require the services of all the Judges, the Chief 
Justice may permanently terminate the assignment of any 
of them, or assign them for service temporarily in any 
District Court or Circuit Court of Appeals, but a concur- 
rence of a majority of five Judges is necessary for a de- 
cision. When the designation of a Judge is permanently 
terminated he returns to the Circuit from which he was 
appointed. The Court is required to be always open for 
the transaction of business. Its regular sessions are held 
in Washington City, but the power of the Court, or any 
Judge, or of any of its officers, may be exercised anywhere 
in the United States ; and to expedite the work and to pre- 
vent undue expense or inconvenience to suitors the Court is 
required to hold sessions in such parts of the United 
States, as may be found desirable. That carriers may be 
promptly and easily served with process they are required 
to designate some one in Washington City upon whom no- 
tices and processes may be served. 

All actions which but for the Act would be brought by 
or against the Interstate Commerce Commission must be 
brought by or against the United States, and the United 
States may intervene in any other case in which public inter- 
est is involved. The Attorney-General has charge of the 
interests of the United States in all cases pending before 
the Court, and may appoint special counsel to look after 
such interests. In any action involving the validity of an 
order of the Commission any party in interest to the pro- 
ceedings before the Commission may appear as parties of 
their own motion and as of right and be represented by 
counsel; and all communities, associations, corporations, 
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firms, and individuals who were interested in the controversy 
before the Commission out of which the action grew, or 
in any suit brought under .the Interstate Commerce Acts, 
relating to the action of the Commission, may intervene at 
any time; and the action cannot be disposed of or discon- 
tinued by the Attorney-General over the objection of an 
intervenor, but an intervenor may prosecute, defend, or con- 
duct the proceedings unaffected by any action or non-action 
of the Attorney-General. The utmost simplicity in pleading 
is sought. An action is begun by filing in the office of the 
clerk a written petition " setting forth briefly and succinct- 
ly the facts constituting the petitioner's cause of action, and 
specifying the relief sought." A motion to dismiss the 
petition, as not setting forth a cause of action, may be filed 
at any time before answer. Unless the time is extended by 
the Court or a Judge thereof, answer must be filed within 
thirty days after the petition is served, " which answer shall 
briefly and categorically respond to the allegations of the 
petition." No replication is necessary, and objections to 
the insufficiency of either the petition or answer may be made 
on the hearing. No order can be made suspending an order 
of the Commission pending the final hearing otherwise than 
upon notice and after hearing, except where irreparable 
damage would otherwise ensue to the petitioner, the court 
or a judge thereof may on hearing, after not less than three 
days' notice to the Commission and the Attorney-General, 
allow a temporary stay in whole or in part of the order 
for not more than sixty days pending application to the 
court for its injunction, in which tiase the order shall con- 
tain a specific finding based upon evidence submitted to the 
judge making the order that such irreparable damage would 
result to petitioner, and specify the nature of the damage. 
From an interlocutory order granting or continuing an in- 
junction restraining the enforcement of an order of the Com- 
mission an appeal may be taken to the Supreme Court of the 
United States within thirty days after the entry thereof. 
An appeal from any final decree may be taken to the Su- 
preme Court by any aggrieved party within sixty days 
after its entry. Such appeal does not supersede or stay 
the judgment appealed from unless the Supreme Court, or 
a Justice thereof, shall so direct ; and appeals from this 
Court have precedence in hearing in the Supreme Court 
over all other cases except criminal causes. The Com- 
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merce Court may direct the original record instead of 
a transcript thereof to be transmitted to the Supreme Court. 

The powers and methods of procedure of the Court are 
thus given in some detail that it may appear that every 
precaution was taken to simplify the proceedings, to hasten 
the final determination of causes brought therein, and to 
safeguard the rights and privileges of every party inter- 
ested in any matter of controversy before the Court. 

In the long session of the Sixty-second Congress a bill 
abolishing the Court and restoring jurisdiction to the Cir- 
cuit Courts was introduced in the House and referred to 
the Committee on Interstate and Foreign Commerce, and a 
majority of the Committee filed a report strongly favoring 
the passage of the bill. Subsequently, in the legislative, 
executive, and judicial appropriation bill a provision was 
inserted repealing those sections of the Act of June 18, 1910, 
by which the Court was created, and the bill while in this 
condition thus passed both Houses of Congress, but on the 
15th day of August, 1912, it was vetoed by the President 
because it contained a provision vitally modifying the Civil 
Service regulations, and also this provision abolishing the 
Commerce Court. The bill was again passed by Congress 
after eliminating the Civil Service feature, but on the 21st 
day of August, 1912, it was again vetoed by the President 
solely because it contained the provision abolishing the Com- 
merce Court. 

It is apparent, therefore, that there was a very radical dif- 
ference of opinion as to the utility of this Court between 
the President and those members of the Sixty-first Congress 
who voted for its creation on the one hand, and a majority 
of the Sixty-second Congress on the other; and as it is a 
matter which vitally concerns the public welfare, a brief 
consideration of the reasons advanced for and against the 
Court, both at the time it was established and when the 
measures for its abolishment were pending before the Con 
gress, may be of value. 

The principal reasons assigned in favor of the Court were 
that it would secure (1) a more expeditious hearing and 
determination of cases, (2) uniformity of decisions, (3) judg- 
ments less likely to be erroneous, and (4) a more economical 
and convenient method to litigants. These reasons will be 
considered in the order mentioned. 

1. Before the" creation of the Court the venue of an action 
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brought for the enforcement of an order was in the district 
wherein the carrier violating the order had its principal 
operating office, or in which the disobedience of the order 
happened; of an action to annul an order, the venue was 
in the district in which the principal operating office of any 
carrier against whom the order was directed was located, 
unless such office was in the District of Columbia* — then in 
the district of its principal office ; and of an action to compel 
observance of published rates or to prohibit discrimination, 
the venue was in the district wherein the violations were 
committed in whole or in part. As to actions to compel by 
writ of mandamus the observance of the provisions of the 
interstate commerce law and to require carriers on applica- 
tion by a relator to furnish facilities to carry traffic on equal 
terms with other shippers, no specific provision was made, 
and such an action was apparently required to be brought 
in the State granting the carrier's charter, and in the dis- 
trict thereof wherein the organization of the carrier was 
maintained. Therefore, these cases were scattered through 
a large portion of the United States, the greater number, 
however, being brought in those districts wherein most car- 
riers had their principal operating offices. 

In the Hepburn Act Congress had declared it the duty 
of the Attorney-General to file in all cases of this character 
a certificate that in his opinion the case was one of general 
public importance, as provided for in the Statute known as 
the Expedition Act. On the filing of such certificate the 
case was required to be given " precedence over others, and 
in every way expedited," and was set for hearing, both final- 
ly and for application for temporary injunction, before not 
less than three Circuit Judges, some of whom under certain 
circumstances might be District Judges. From an inter- 
locutory order granting or continuing an injunction an ap- 
peal could be taken direct to the Supreme Court within 
thirty days; and from a final decree, such appeal could be 
taken in sixty days : and in the Supreme Court the case took 
priority in hearing and determination over all other causes 
except criminal causes. Congress had therefore done about 
all that could be done to hasten the final disposition of such 
cases, except to establish a Court whose one and special 
duty was to hear cases of this character. Notwithstanding 
all these statutory provisions, the hearings of the cases 
were not greatly hastened. This was the result of the sys- 
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tern. The litigation being scattered in various parts of the 
country, the attorneys looking after the cases could not keep 
them well in hand, and the District Attorneys were usually 
unfamiliar with both the facts and the principles of law 
involved. Some of the courts in which many of the actions 
were brought had crowded dockets, and it required their 
entire time to prevent a further accumulation of busi- 
ness, and therefore they were not inclined to expedite 
these cases on their own initiative, but to the contrary re- 
sponded slowly to pressure brought to bear by the litigants. 
Hence the speed at which they progressed was not satis- 
factory. That the Commerce Court has fully met the- claims 
of its advocates in this respect, there can be no doubt. In 
a statement showing a comparison between cases brought 
and disposed of under the two systems submitted by the 
Attorney-General to Congress it appeared that prior to 
November 1, 1912, seven cases had been heard by the Su- 
preme Court under the Circuit Court plan, and six under 
the Commerce Court plan. Under the former system the 
shortest period between the institution of a suit and its argu- 
ment in the Supreme Court was nine months, and the longest 
period was three years and thirty days; while under the 
latter system the shortest period was four months and 
twenty days, and the longest was one year one month and 
twenty days. The average period under the former system 
was one year nine months and six days, while under the 
latter it was nine months and about eight days — or an aver- 
age difference between the two of one year. When it is 
remembered that a few days' additional delay may entail 
great financial loss upon a carrier, or possibly put out of 
business a complaining operator of an industry on a car- 
rier's line, and that the life of an order of the Commission 
is only two years, it will be seen what the average addi- 
tional delay of a year means to the great transportation and 
industrial interests of the country, and also to the public in 
general, for while the public's interests may be indirect, yet 
it is upon the public that the burdens of high rates and 
unjust discrimination finally fall. 

9,. The establishment of the Commerce Court also secures 
uniformity of decision in cases falling within its jurisdic- 
tion. As actions presenting the same questions were pre- 
viously brought in different circuits the decisions of the 
lower courts were not uniform in principle. But the dis- 
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advantages arising therefrom were greatly reduced by the 
fact that an appeal lay as a matter of right direct to the 
Supreme Court. However, while the hearings of these cases 
on appeal from the various Circuits by the Supreme Court 
secured with reasonable promptness uniformity in the prin- 
ciples upon which they were decided, yet it did not secure 
real uniformity of decision, because each Judge possesses 
his own peculiar bent of mind, and there exists a broad 
latitude in applying a certain principle to a particular case. 
3. A special Court after it has been established for a time 
is also more experienced in this branch of the law, and 
better qualified to render a prompt and correct judgment. 
In its report upon the bill introduced to abolish the Com- 
merce Court the majority of the House Committee on Inter- 
state and Foreign Commerce took the position that it re- 
quired no expert knowledge of Judges to decide the ques- 
tions presented in the classes of cases heard by that Court. 
What was meant by expert knowledge the Committee did 
not undertake to define. That this is a very distinct branch 
of the law no one will deny. Furthermore an examination 
of the opinions of the Supreme Court delivered in interstate 
commerce eases will show that the questions presented have 
been among the most intricate and difficult of solution that 
Court has ever had before it, which fact is further evidenced 
by the comparatively numerous reversals of the decisions of 
the lower courts. A mere glance at the many provisions 
of the Statutes and a consideration of the vast transporta- 
tion systems of the country and the enormous flow of inter- 
state traffic, which is yearly increasing by leaps and bounds, 
will clearly indicate the many and difficult questions that 
must be presented to any Court or Courts upon which is 
imposed the duty of passing upon the validity of the orders 
of the Interstate Commerce Commission,. and by mandamus 
proceedings to compel an observance of the provisions of the 
law. It is evident therefore that there must be a great ad- 
vantage in trying these cases before a Court which is fa- 
miliar with the Statutes and their construction, so far as 
they have been construed, rather than before Courts which 
must be instructed in each case in the rudimentary principles 
of the law. 

v 4. "Whether or not it is more economical and convenient for 
the litigants to prosecute their actions before the Commerce 
Court is of such little importance as compared with the 
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despatch of the business and the qualifications of the Court 
that it is hardly worthy of consideration. For the cases all 
to be heard by one Court which has its principal sessions 
in Washington is undoubtedly more convenient for the Gov- 
ernment and the Commission; and as one of the Judges 
assumes charge of and adapts himself to the convenience 
of the parties in the taking of evidence, the one method is 
probably about as convenient to the carriers and shippers 
as the other. 

The principal objections urged against the Court were : 

First. That a special Court fails to take as comprehensive 
a view of questions as Courts who are accustomed to pass 
upon a great variety of subjects. In other words, that a 
special Court is a narrow Court 

There is force in this argument if the members of the 
Court be taken from lawyers who have specialized in that 
branch of the law and be without experience in other 
branches, and especially if their tenure be permanent and 
their work confined to that special class of cases. Every 
lawyer who has had a varied practice knows how principles 
controlling one branch of the law may be equally applicable 
to an entirely distinct branch. But certainly this criticism 
cannot be justly directed against this Court as now con- 
stituted, and as it must under the present method be con- 
stituted in the future. It is composed at present of four* 
Judges, only one of whom has specialized in interstate com- 
merce law, and he for years had been a member of the 
Interstate Commerce Commission, and was its Chairman 
when appointed. Certainly it was quite proper for one mem- 
ber to be what might be termed an expert. Two had for a 
number of years been United States District Judges, and 
the other member was a Judge of distinction on a State 
Court. After 1914, each year a new member will be drawn 
from among the Circuit Judges, and the several members 
will from time to time be required to do much general work 
on the Circuits. Hence, this criticism is entitled to no 
consideration whatever. 

Second. That the Court will necessarily become preju- 
diced against the Interstate Commerce Commission, as that 
body will be continually under attack before it. 

It might as well be urged that the Court will become 

*At this writing the vacancy caused by the successful impeachment 
of Judge Archbald has not been filled. 
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prejudiced in favor of the Commission, as on one side of 
each case brought to annul one of its orders its action will 
be praised, while on the other it will be criticized. Opposing 
counsel can very well be left to offset any special feeling 
either for or against the Commission. 

Third. That there is not sufficient litigation to justify the 
existence of the Court. 

Since its organization the Court has devoted fully half its 
time to hearing and considering these cases. Furthermore, 
interstate commerce law is in its infancy. The first Statute 
was enacted but twenty-six years ago. And when one con- 
siders the vast powers of the Commission, the continuous 
exercise of which results in many orders vitally affecting 
the transportation, industrial, and commercial interests of 
the country, and also the character of complaints indepen- 
dent of any action of the Commission over which the Court 
has jurisdiction, it is apparent that actions will increase 
in number rather than diminish. Moreover, in the above- 
mentioned report of the House Committee on Interstate and 
Foreign Commerce, it was declared that there is sufficient 
work on the several circuits to which the members of the 
Court belong to occupy their entire time. Hence, the estab- 
lishment of the Court did not create useless judgeships; 
and as this work must be performed by some Court or 
Courts, it is better that it be done in such a way as to least 
interfere with other litigation. 

Fourth. That the existence of the Court tends to centralize 
power in Washington. 

No member of Congress undertook to show how the fact 
that its headquarters are in Washington can render it less 
efficient. Both the executive and legislative branches of the 
Government are centralized in Washington, and the head of 
the judiciary has always been located there, and their ef- 
ficiency has never been questioned on that account. 

Other objections were that it produces additional expense, 
and that it will be favorable to special interests, and be 
the object of popular suspicion and criticism. However, 
the total expense of the Court is only about thirty-five thou- 
sand dollars per annum, a sum so insignificant in relation 
to the interests involved that it deserves no consideration; 
and the Court is no more likely to favor special interests, or 
to be the object of popular suspicion or criticism than any 
other Federal Court. 
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In the report of the House Committee heretofore referred 
to objection was strongly urged against that feature of the 
bill creating the Commerce Court which requires the actions 
theretofore brought by or against the Interstate Commerce 
Commission to be brought by or against the United States, 
and places the interests of the Government in charge of the 
Attorney- General. In fact, the criticism was principally di- 
rected against a supposed suggestion of the Attorney- 
General on the hearing before the Committee that in suits 
wherein its orders are attacked, the Commission ought not 
to be represented by its own counsel; and it seemed to be 
thought that the fact that such a suggestion had been made 
was an argument in favor of the abolishment of the Court. 
But under the Statute the Commission has the right to, and 
in fact does, intervene in every case, and the Attorney- 
General cannot take any action in any case which can preju- 
dice the rights of the Commission or any intervening in- 
dividual without its or his consent. 

In the proposed repealing act it was provided that all 
actions now brought by or against the United States should 
be brought by or against the Interstate Commerce Com- 
mission, who were to employ a solicitor to have full charge 
of all such litigation ; and while interested parties were to 
be permitted to intervene, yet no protection of their inter- 
ests was provided against the dismissal of the case or other 
action of such solicitor, as now exists against the Attorney- 
General. Thus, notwithstanding the great public interest 
in the questions involved in these cases, the Department of 
Justice was to be entirely excluded from appearing in them. 
Which plan is the more reasonable, the one excluding the 
Commission, or the one excluding the Department of Justice 
from such representation? There is certainly force in the 
reason advanced by the Attorney-General that the action of 
the Commission is like unto that of a Court, and its appear- 
ance in Court in defense of its order is analogous to the 
action of a Court in defending in person its judgment when 
attacked in an Appellate Court. The reply that it is a legis- 
lative body, and that no appeal lies from its action to the 
Commerce Court but the attack is collateral, is technical 
and not substantial. In fixing a reasonable maximum rate, 
or prescribing what course of conduct would be non-dis- 
criminatory, its action is legislative; but at the same time 
it must determine, as every Court determines for itself, 
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whether it is proceeding within the limitations of its powers. 
This is a question of law; and the question whether an order 
of the Commission amounts to a confiscation of the carrier's 
property in violation of the Constitution is one of law and 
fact; and those are the questions reviewed by the Courts 
in proceedings attacking an order. In fact, the mere legis- 
lative acts of the Commission are not reviewable. Hence, 
the analogy between the appearance of the Commission and 
of a Court by counsel when its judgment is attacked is very 
close. On the other hand, the United States, through a 
representative of the Department of Justice, is required to 
prosecute all criminal violations of the Act, and it is a gen- 
eral principle that in litigation of general public interest, 
such interests are looked after by the Attorney-General or 
some one subject to his direction. Therefore, if either 
should be excluded from representation clearly it should 
be the Commission. But is it not altogether proper that 
both the Department of Justice and the Commission be rep- 
resented in these cases? They are of great importance, and 
it is helpful for their proper decision that they be presented 
from every standpoint. As said by the majority of the Com- 
mittee, the Commission have made a special study of the 
principles upon which the order rests, and counsel familiar 
with the proceedings before that body can best present 
those principles from their point of view. On the other 
hand, the Department of Justice can assume very much the 
same attitude as the Court itself. Furthermore, it some- 
times happens that the Commission construes some feature 
of the law favorably to the carrier, but on other grounds 
finds against it. In such a case the Commission cannot con- 
sistently claim that its order is justified under a different 
construction of the law, while the Department of Justice 
has no such embarrassment. Experience has already demon- 
strated that either the representative of the Department 
of Justice or counsel for the Commission may raise a ques- 
tion not relied upon by the other which the Court may con- 
sider as determinative of the case. Hence, the present 
method which provides for representation by both the 
United States and the Commission is, I think, preferable 
to the exclusion of either. 

Sentiment against the Court has also been intensified by 
the fact that upon its organization it took what many be- 
lieved to be too narrow a view of the powers of the Com- 
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mission and too broad a view of its own powers, and there- 
fore nullified both, temporarily and permanently many or- 
ders of the Commission. But this criticism is equally ap- 
plicable to the Circuit Courts, in whom it is proposed to 
reinvest jurisdiction. Twenty-five applications for tempo- 
rary injunctions have been made to the Commerce Court 
Of these twelve have been denied, seven granted, and six 
are still pending. As shown by the report of the Interstate 
Commerce Commission in 1908, out of twelve applications 
theretofore made to the Circuit Courts for temporary in- 
junctions six had been granted. It is true that out of twelve 
cases decided by the Supreme Court on appeal from the 
Commerce Court ten have been reversed, but as they were 
the first cases heard by the Court and there were seven re- 
versals out of eleven appeals from the Circuit Courts, this 
but demonstrates that this branch of the law is an intricate 
one, and shows the advantage in having the cases heard by 
a Court familiar with its principles. The Court will, of 
course, at once adapt itself to the views of the Supreme 
Court, and if permitted to continue criticism of its action 
will doubtless soon cease. As the matter is one of such 
moment to the public, it is to be hoped that Congress will 
take no hasty action but permit the Court to continue for 
such a length of time as will fully demonstrate either the 
efficiency or inefficiency of the system. 

Jambs A. Fowleb. 



